















































































































































































































































































































































224 JOURNAL OF SPACE LAW Vol. 16, No2

{2} all activities related to ground support, test,
training, simulation, or guidance and control eguipment
and related facilities or services.

"Protected Space Qperations"” also includes all activities
related to evolution of the Space Station, as provided for in
Article 14. "Protected Space Operations" excludes activities
on Earth which are conducted on return from the Space Statiorn
to develop further a payload's product or process for use
cther than for Space Station related activities in
implementation of this Agreement.

3. (a} Each Partner State agrees to a cross-waiver of
-liability pursuant to which each Partner State waives all
claims against any of the entities or persons listed in
subparagraphs 3(aj}(l) through 3{a)(3) below based on damage
arising out of Protected Space Operations. This crosa-waiver
shall apply only if the person, entity, or property causing
the damage is invelved in Protected Space Operations and the
person, entity., or property damaged is damaged by virtue of
its involvement in Protected Space Operations. The
cross-waiver shall apply te any claims for damage, whatever
the legal basis for such claims, including but not limited to
delict and tort (zncluding negligence of every degree and
kind) and contract, against:

{1) ancther Fartner State:
(2) a related entity of another Partner State:

(3) the employees of any of the entities identified in
subparagraphs 3{(al){l) and 3{a)(2) zbove.

{b) In addition, each Partner State shall extend the
cross-waiver of ljability as set forth in subparagraph I(a}
above to its own related entities by requ1rlng them, by
contract or ctherwise, to agree to waive all claims against
the entities cor persons identified in subparagraphs 3{a)(l)

through 2(a)(3) above,

{c) Yror avoidance of doubt, this cross-waiver of liability
includes a cross-waiver ot liasbility arising from the
Liability Convention where the person, entity, or property
rausing the damage is involved in Protected Space Cperations
and the person, entity, or property damaged is damaged by
virtue of its involvement in Protected Space Operations.

{a) uofwithstanding the other provisions of this Article,
this cross-waiver of liability shall not be applitable to:

{1} claims between a Partner State and its own related
entity or between its own related entities;

{2) claims made by a natural person, his/her estate,
survivors, or subrogees for injury or death of such

natural person;
(3} claims for damage caused by willful misconduct;
{4} intellectual property claims.

{e) Nothing in this Article shall be construed to create
the basis for a claim or suilt where none would otherwise exist.
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] Article 17
Liability Convention

ot tl. Excepilas otherwise provided in Article 16, the Partner
ates, as we as EsSA, shall remain liable in accorda
Liability Convention. nee with the

_ 2, .In the event of a claim arising out of the Liability
Conventicon, the Partners (and ESa, if appropriate) shall econsult
promptly on any potential liability, on any apportionment of such
liability, and on the defense of such claim.

3. Regardzqg the provision of launch and return services
provided for in Article 12{2), the Partners concerned {and ESA, if
-appropriate) may conciude separate agreements regarding the
apportionment of any potential joint and several lxabzl;ty ar151ng
out of the Liatility Convention.

Article 21
Intellectual Froperty

l. TFor the purposes of this Agreement, "intellectual
property” is understood to have the meaning of Article 2 of the
Convention Establishing the VWorld Intellectual Property
Crganization, done at Stockholm on 14 July 1967,

2. Subject to the provisions of this Article, for purposes of
intellectual property law, an activity ocourring in or on a Space
Station flight element shall be deemed to have coccurred only in
the territory of the Partner State of that element’s registry.
except that for LSA-registered elements any Eurcopean Partner State
may deem the activity to have occcurred within its territory. For
avoidance of doubt, participation by a Partner State, its
Cooperating Agency, or its related entities in an activity
occurring in or on any other Partner's Space Station flight
element shall not in and ot itself alter or affect the :
jurisdiction over such activity provided for in the previous
sentence, '

3. .In respect of an invention made in or-on any Space Station
tlight element by a perscn who is not its national or resident, a
Fartner State shall not apply its laws concerning secrecy of
inventions so as to prevent the filing of a patent application
(for exanmple, by imposing a delay or reguiring prior
_authorization) in any other Partner State that provides for the
protection of the secrecy of patent applications containing
information that is classified or otherwise protected for national
security purposes. This provision does not prejiidice {a) the
right of any Partner State in which a patent application is first
filed to control the secrecy of such patent application or
restrict its further filing; or (b} the right of any other Partner
State in which an application is subsequently filed to restrict,
pursuant to any international cbligation, the dissemination of an
application.

4, Where a person or entity owns intellectual property which
is protected in more than one Eurcpean Partner State, that persecn
or entity may not recover in more than one such State for the same
act of infringement of the same rights in such intellectual
property which occurs in or on an EKSA-registered element, Where
the same act of infringement in or on an ESA-registered element
gives rise to actions by ditferent intellectual property owners by
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virtue of more than one European Partner State's deeming the
activity to have occurred in its terrijtory, a court may grant a
temporary stay of proceedings in a later~filed action pending the
outcome of an earlier-filed action. Where more than one action is
brought, satisfaction of a judgment rendered for damages in any of
the actions shall bar further reccvery of damages in any pending
or future action for infringement based upon the same act of

infringement.

5. With respect to an activity occurring in or on an
ESA-reyistered element, no European Partpner State shall refuse to
recognize a license for the exercise of any intellectual property
right if that license is enforceable under the laws of any
Eurgpean Partner State, and compliance with the provisions qf such
license shall also bar recovery for infringement in any European

Partner State,

6. The temporary presence in the territory of a Partner State
of any articles, including the compenents of a flight element, in
transit between any place on Earth and any flight element of the
Space Station registered by another Partner State or ESA shall not
in itself form the basis for any proceedings in the first Partner

State for patent infringement,

Article 22
Criminal Jurisdiction

In view of the unique and unprecedented nature of this
particular international cooperation in space:

1. 7The United States, the European Partner States, Japan, and
Canada may exercise criminal jurisdiction over the flight elements
they respectively provide and over personnel in or on any flight
element who are their respective nationals, in accordance with

Article 5(2).

2. In acdition, the United.States may exercise criminal
jurisdiction over misconduct committed by a non-U.S. national in
or on a non-U.S. element of the manned base or attached toc the
manned base which endangers the safety of the manned base or the
crew members thereon; provided that, before proceeding to trial
with such a prosecution, the United States:

(a) shall consult with the Partner State whose national is
the alleged perpetrator concerning the prosecutorial interests
of both States: and

{r} shall have ejither

{1} received the concurrence of such Partner State in
the continuation of the prosecution: cor

(2) if such concurrence is not forthcoming, failed to
receive assurances from such Partner State that it
intends to prosecute its npational on commensurate
charges supported by the evidence,
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