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Instructions to the stu den ts; 

You should prepare one memorial for the Applicant (Openskey) and 

one memorial for the respondent (Antipapadia). You should assume that all 

of the states referred to in this case are parties to all of the relevant 

international treaties and conventions and have adopted the United Nations 

General Assembly Resolution concerning "Principles Relating to Remote 

Sensing of the Earth from Outer Space" (G.A. Res. 47/68). None of the States 

referred to in this case are parties to the UNCLOS III Treaty. 

Annex 

Onenskey Law on SPace Actiyities (Excerpts) 

Preamble: 

Having Regard the Increasing Commercial Uses of Outer Space and 

the Obligations for the States Party to the United Nations Space Treaties 

and Resolutions; 

Taking Into Account the Articles of the Outer Space Treaty and 

especially Articles VI, VII and VIII; 

Recalling the United Nations General Assembly Principles Relating 

to Remote Sensing of the Earth from Outer Space; 

Believing that this Law will help strengthen the Leadership of 

Openskey; 

Article 1 

This Law applies to activities in outer space (space activities). In 

addition to activities carried out entirely in outer space, also included in 

space activities are the launching of objects into outer space and all 

measures to manoeuvre or in any other way affect objects launched into 

outer space. 

Article 2 

Space activities may not be carried out from Openskey's territory 

by any party other than the Openskey state, without a license. Nor mayan 

Openskey natural or juridical person carryon space activities anywhere 

else without a license. 
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Article 3 

A license to carryon space activities is granted by the Open"skey 

government. 

A license may be restricted in the way deemed appropriate with 

regard to the circumstances. It may also be subject to required conditions 

with regard to control of the activity or for other reasons. Inspection of the 

space activities of license holders is exercised by the authority decided by 

the Government. 
v. 

6TH MANFRED LACHS SPACE LAW MOOT COURT COMPETITION 
1997 

"OPENS KEY v. ANTIPAPADIA" 

SUMMARY OF THE MEMORIAL FOR THE APPLICANT 

Ranjani Srinivasan, Amine Laachani, Jean-Fran,ois Renaud 
University of Paris XI 

Winner of the "Journal of Space Law" Award for the Best 
Memorial 

In the case of Openskey versus Antipapadia, each state accuses the 
other of violating international law and, as a result, causing severe harm to 
the other. 

A careful analysis of the facts of the case and the law applicable to 
this dispute demonstrates, however, that the violations of international law 
were clearly committed by the respondent state of Antipapadia, while 
Openskey acted in good faith, and in total conformity with its rights, 
international obligations, and responsibilities. 

The respondent state of Antipapadia clearly violated international 
law in intercepting and publicly distributing Golden Eye data, based on 
property law and copyright law. 

Article 8 of the 1967 Outer Space Treaty, highlighted in 
Openskey's national law on space activities, establishes the legal link 
between the satellite Golden Eye and the state of Openskey. It states that: 
"A State party on whose registry an object launched into outer space is 
carried shall retain jurisdiction and control over such an object ... " The 
facts make clear that Openskey is the state of Registry of the satellite 
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Golden Eye, meaning that, in virtue of article 8 of the OST. it exercises 
jurisdiction and control over the satellite, its instruments and its .products 
including the data gathered and processed by the satellite's instruments. 
In illegally intercepting data not intended for it, Antipapadia clearly 
violated international law. 

Going beyond its clear violation of Openskey's jurisdiction and 
control over the satellite, Antipapadia also violated international 
copyright law, in particular the provisions of the Bern Convention for the 
Protection of Literary and Artistic Works of 1886 to which both Openskey 
and Antipapadia are parties. ,Remote sensing data fall clearly within the 
scope of Article 2 of the Bern Convention, and therefore qualifies for 
protections provided for by this Convention. 

The two conditions for protection, originality and human 
authorship, are fulfilled. Remote sensing data, gathered by computerized 
instruments, are ,programmed from the Earth by human beings who select a 
whole range of parameters such as the viewing angles or spectral' bands, 
and are therefore original and bear the mark of a human author. Moreover, 
the transmission of data from a satellite to a ground station is considered 
to be the material support in which the work is fixed. According to article 
9 and 11 of the Bern Convention, the unauthorized reproduction and public 
communication are prohibited. 

Not only are Golden Eye data protected by the Bern Convention, bu t 
also by, the World Intellectual Property Organization Copyright 'treaty of 
1996. Under Article 5 of this treaty, Golden Eye data are protected as 
databases. Firstly, satellite data represent a potential image in a file 
format. This file is represented in the form of a 1 and 0 grouping. The 
combination of digital binary data in the file constitutes a database. As for 
the requirement of originality, the elements of the file are humanly 
selected with due regard for the future image to be created. The 
organization of the file is by no means random; rather the voluntary action 
of its author. From another angle, the satellite transmits a number of 
satellite photos, therefore a number of satellite images expressed as files. 
The grouping of these files is constitutive of a database, stocked in the 
satellite and organized with careful consideration for the site chosen to be 
observed. In both cases, the condition of originality is fulfilled. 

Golden Eye data are therefore protected intrinsically under the 
Bern Convention, and as databases according to the WIPO Copyright Treaty. 
Antipapadia engaged in the unauthorized reproduction and public 
communication of protected, copywritten data, clearly transgressing 
international copyright law at Openskey's expense. 

It is freely admitted by the respondent state of Antipapadia that it 
engaged in a violation of territorial sovereignty of a neighboring state. 
However, this present litigation is not the forum in which to discuss such a 
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violation, and Openskey is not the state to discuss it. Nevertheless, this 
action underlines Antipapadia's bad faith and its willingness to transgress 
a basic. precept of international law in order intercept data not intended 
for it. 

However, as a corollary issue, the United Nations Security Council 
Resolution was ignored by Antipapadia. The Security Council passed a 
resolution requesting both states to "refrain from any further 
controversial actions in the disputed area." The territorial invasion is 
clearly one such controversial action. 

As a result of the transgressions of international law Antipapadia 
willingly undertook, Openskey suffered certain harms, which it continues 
to suffer as a result of Antipapadia's actions. 

Firstly, Superview, a judicial entity of Openskey, is losing revenue 
for every day that Golden Eye remains switched off while in the coverage 
area of the Papadian and Antipapadian ground stations. The state of 
Openskey collects 10% of Superview's revenue from the sale of data, and i s 
therefore also suffering financially at this moment. Openskey is entitled to 
request all lost revenues, including those of Superview. in virtue of article 
8 of the Outer Space Treaty. As the bearer of Superview's international 
responsibility, Openskey feels able to represent Superview's interests, 
which are ultimately those of Openskey, before the respected ICJ. 

The lost revenue for the total switch off of satellite signals is 
neither indirect nor remote, rather a direct result of Antipapadia' s 
actions. Relevant conditions, elaborated by the PCIJ in the 1928 Chorzow 
Factory Case must be juxtaposed to the facts. Firstly, an internationally 
illegal act must have been committed. Antipapadia, in intercepting and 
publicly distributing data not intended for it and protected by cp.pyright 
law, committed one such international illegal act. Secondly, the iUegal ,act 
must be attributable to a state. The Government of Antipapadia is clearly 
the perpetrator of these illegal acts. Finally, a causal link lImst be 
established between the illegal acts and the harm suffered. As a result of 
Antipapadia's illegal acts which may have exacerbated an already tense 
regional situation, the state of Openskey was obliged to switch off Golden 
Eye while within the coverage areas of both the Papadian and Antipapadian 
ground stations; and consequently was deprived of considerable revenue. 

As for the intercepted data which are currently being 'used to 
exacerbate international peace and security, what is important in this case' 
is that the Golden Eye data should no longer be illegally exploited. We 
propose that Antipapadia destroy the data. As this can be an expensive 
undertaking, we are prepared to accept the return of data and 
Antipapadia'a good faith that no copies have been made, and destroy the 
data ourselves. 
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The claims espoused by the state of Openskey have now been 
presented. The questions concerning the ground station, the switch off and 
the downgrading of remote sensing data~ will now be addressed, illustrating 
that Openskey acted within its rights and in good faith. 

The facts of the case present very clearly that both countries were 
aware of the quality of equipment purchased, according to question 11 of 
Questions to the Court. Both countries purchased equipment they could 
afford, one having more economic means than the other, and in fl!l! 
knowledge of the quality of equipment purchased. 

Openskey acted in the spirit of commercial freedom. We are before 
a commercial remote sensing contract and' a commercial transaction for the 
ground station. Opens key sold to each country that which it could afford 
without practicing any discrimination, bias or favoritism. It is important 
to remember that Sinkbetter Inc. did start an oil search only eight miles 
from that of Drillwell Inc. based on data from the Antipapadian ground 
station, meaning that the station did process the data properly. 

Concerning the United Nations Convention on Contracts for the 
International Sale of Goods, Openskey acted in full conformity with this 
convention. The ground station of inferior technological quality, which 
Antipapadia purchased in full awareness of its capabilities, was duly 
delivered. Moreover. the goods served the purpose for which they were 
intended, which is collection and processing of remote sensing data. 

It is true that Principles II, V, VI and VII of the Remote Sensing 
Principles mention the idea of cooperation and consideration of the 
limitations, both economic and technological, of lesser developed countries. 
These principles, which have no legal force in and of themselves, are very 
important to the development of a global remote sensing community. 
However, they do not create obligations on. other states to provide anything 
but non discriminatory, equal treatment. In the case in point, provisions 
regarding the right to development enunciated in the remote sensing 
principles do not oblige Openskey to establish pricing structures 
according to the level of a country's development. Were this to happen, 
discrimination would be against countries detaining more financial 
resources. All countries are entitled the same price for the same product, 
including Antipapadia. 

Furthermore, being free to establish a commercial relationship with 
who it pleases, Openskey contracted with Antipapadia in an effort to give it 
access to outer space and derive the positive benefits thereof, on the same 
terms as all other clients. 
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Above all, when it became necessary to eavesdrop on a private 
communication of satellite signals not intended for it, Antipapadia was 
then able to afford a technically superior ground station. 

Openskey did not violate international law by switching off the 
satellite signals intended for the Papadian ground station. Rather; it acted 
within its legal rights and international responsibilities. 

While a satellite such as Golden Eye can be switched off to one 
country and continue to deliver signals to another, even when the two 
countries are in close proximity, this is not the case in the present 
situation. The Golden Eye coverage area or satellite footprint covers both 
countries, which is why the facts of the case indicate that even after this 
switch off, the signals were available over the whole coverage zone. The 
switch off of satellite signals intended for the Antipapadian ground station 
was not a "black out" as the term may 'suggest, but a severe downgrading of 
data. A ground station with inferior technical capabilities would no longer 
receive such signals. however _the signals were still present over the 
coverage area. With its state of the art mobile ground station, Anlipapadia 
should have been able to receive Golden Eye signals over the whole coverage 
area, including from its own territory. Whether in Papadian or 
Antipapadian territory, the 'signals were equally downgraded and equally 
receivable, depending on the ground station. 

According to the facts of the case, Openskey acted entirely within 
its rights in downgrading data. "Agreements were concluded between 
Superview and the· governments of Papadia and Antipapadia. Both 
agreements refer to the conditions of license of Superview Inc. as an 
integral part of the agreement. In the license of Goldstar to export Golden 
Eye to Openskey, a provision was included which gave Starstripe the right 
to demand a downgrading of the data in furtherance of the national security 
interests of Starstripe. This provision was also· included in the license 
from Openskey to Superview." The reason for this lengthy citation is to 
demonstrate that a provision giving Starstripe the right to demand a 
downgrading of data was included every step of the way. Furthermore, 
Openskey could also demand a downgrading, according to Question 15 of 
the Questions to the' Court. 

Openskey and Starstripe had then the right to request the 
downgrading of data in the interests of national security. It is evident that 
in the modern world, national security issues often extend beyond the 
territorial boundaries of a nation. National security interests are also 
determined by a stale and a state alone, and are linked to the sovereignty of 
a state. These interests are not subject to discussion in international fora 
such as thus one; suffice it to say that Openskey felt that downgrading, 
entirely legal in international law, was necessary. Furthermore, following 
the example set by EOSAT, SPOT, ESA and NASDA, Openskey declines any 
liability for the quality and continuity of data. The mentioned operators, 
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originating in various parts of the world and of public and commercial 
goals, illustrate an evolving practice in the remote sensing industry, a 
practice undertaken by actors most interested. 

The 1986 Remote Sensing Principles enunciate in Principle XII the 
concept of access to data:" As soon' as the primary' dat .... are produced, 
the sensed st.te sh.ll h.ve .ccess to them on • non discrimin.tory b.sis ... " 
Openskey fully believes in the go.ls of these principles. 

The remote sensing principles of 1986 set a st.ndard of beh.vior. in 
this r.pidly evolving industry. The fact, however, th.t the resolution w.s 
.dopted by consensus does not give it the necessary opinio juris to create 
binding customary l.w. Moreover, the resolution w.s subject to unilateral 
decl.r.tions of states p.rticularly interested. This fact clearly subtr.cts 
from any possible opinio juris. No customary pr.ctice has yet confirmed 
Principle XII in a given commerci.l situ.tion such .s this one. Therefore, 
Openskey is not bound by Principle XII of the remote sensing principles. 
Acting in the spirit of promoting international peace and security which 
Antipapadi. choose to exacerbate, Opens key felt it judicious to undertake 
the downgrading, which simultaneously protected national security and 
provided equal tre.tment to both clients. 

Continuing with the issue of data downgrading before this Court, 
Openskey is .ccused of violating intern.tional law in downgrading and 
unintention.lly transforming data intended for the Antipapadi.n ground 
st.tion. As alre.dy demonstr.ted, Openskey had the full right to 
downgr.de data according to agreements p.ssed between Antip.padi. and 
Superview. 

Further, following the common commercial pr.ctices of the industry 
enunciated previously, Openskey declines .11 liability for thequ.lity of 
data and the unintentional transform.tion of d.t. due to the rightful 
downgrading. EOSAT, Spot Im.ge, NASDA, ESA and R.d.rs.t do not provide 
guarantees of data accuracy or the suitability of, the data for any :particul.r 
purpose. The mentioned remote sensing operators represent a cro'ss section 
of commercial as well as research oriented remote serising syste!p.s, thereby 
demonstrating • practice common in the field. 

As for the unintention.l tr.nsform.tion of d.t., all p.rties in their 
briefs h.ve .cknowledged th.t the transform.tion of d.t. was 
unintentional. The remote sensing activities, from the s.le of the ground 
st.tion to the delivery of data, were .11 c.rried out in good faith from 
Openskey's side. Openskey never intended to tr.nsform dat., and w.s not 
aware of the potenti.l for data tr.nsformation. 

Coroll.ry to the foregoing, no' claim implic.ting Openskey's 
responsibility is valid. Returning to the conditions for the rep.ration of 
dam.ges discussed earlier, an intern.tionally illeg.l .ct must first be 
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ascertained. This is impossible to establish, as Openskey did have the full 
right to request the downgrading of data, and Antipapadia was fully aware 
and accepted this. 

Further, again relating to common industry practices, Openskey is 
not liable for the quality of data upon reaching the ground station. 
Antipapadia claims that Openskey should reimburse it for costs incurred 
in the unsuccessful oil research. Remote sensing data cannot be guaranteed 
to fit any particular purpose due to its evolutionary nature. Oil research 
was undertaken on the volition of the Antipapadian government, and is in 
no way the responsibility of Openskey. The costs incurred are remote and 
indirect, and therefore not within the scope of Openskey's international 
responsibility. 

As for the future oil revenues claimed by Antipapadia, these oil 
revenues' are purely hypothetical. The territorial dispute between the two 
neighboring states must be resolved before Antipapadia can possibly call 
the oil fields their own. As the dispute has yet to be resolved, and this 
dispute is not the subject of this' litigation; a claim of future losses for 
presently hypothetical revenues can be deemed entirely extraneous. 

VI. 

INTERNATIOHAL COURT OF AVIATION AND SPACE 
ARBITRA TION 

ICASA 

COUR INTERNATIONALE D'ARBITRAGE AERIEN ET SPATIAL 

CIAAS 

6, Rue Galilee 75008 Paris, France 

The specificity, the technical nature and the complexity of disputes 
arIsmg from aviation and space activities require. to settle such rna tters 
through recourse to a specialized Arbitration Tribunal. Now then, no 
international arbitration organisation specifically for aviation and space 
had been in existence so far. 

Accordingly the Societe Fran<;aise de Droit Aerien et Spatial has 
initiated to create a Court of Arbitration specifically and exclusively for 
resolving disputes directly or indirectly related to aviation and space 
activities. 

The court is a Society ("Association") with its headquarters in 
Paris, France. However, 17 countries are already represented. 

Membership of ICASA is open to any individual, company or entity, 
whatever its nationality may be, such as corporations, SOcIetIes, trade 
organisations, state and government authorities and public or private 
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entmes engaged in any activities whatsoever that is directly or indirectly 
related to the aviation and space sectors. 

The administrative affairs of the Society shall be conducted by its 
administrative organs, these being the general meeting of the members, the 
board appointed by the members at the general meeting, and by en 
executive council ("bureau') appointed by the board from among its 
members and assisted by an administrative secretariat. 

The arbitral affairs of the Court of Arbitration shall be monitored 
by a committee named the Arbitration committee and by the Arbitration 
Tribunals constituted for each dispute submitted to the Court. 

The arbitrations are conducted pursuant to the provisions of th e 
Rules of Arbitration which are set forth by the Arbitration Committee . 

. The Arbitration Committee draws up a list of Arbitrators agreed by 
the tours after prior approval by the board. However, the parties may 
designate one or more Arbitrators not included on the list drawn up by the 
Court. 

The Rules stipulate the appointment of technical Experts listed 
according to their specialization and recommended by the Court. 

The international character of the Society implies that the parties 
may agree to arbitration in venues in any country of their choice; likewise, 
the parties are entirely free to decide together upon the law applicable. th e 
number of Arbitrators, and the language of arbitration. 

The Rules of Arbitration provide for an emergency or summary 
arbitration procedure which the parties may implement when they deem 
urgent protective measures to be necessary. 

The duration of arbitrations is very brief. 
The arbitrations are strictly confidential and the Arbitral Awards 

are not subject to appeal. 
. The administrative costs are very reasonable and the Arbitrators' 

fees are assessed on a time basis in accordance with a published scale 
which is updated at regular intervals. 

A copy of the By-laws and of the Arbitration Rules in 
English, Spanish, Italian and German can be requested 
administrative secretariat of the Court: 29, Avenue Georges Mandel 
Paris, France. Tel: (33) 1 45 77 08 52 - Fax: (33) 1 44 05 15 20: 

French, 
at the 
- 75116 

For multilingual (including English) texts of the By-laws and Rules of 
Arbitration of the International Court of Aviation and Space Arbitration, see 193 
R.F.D.A.S. (No.2, \995). 
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