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(3} provide clear direction and adequate resources to United
States representatives so that on an international basis they can-
(a) achieve and sustain efficient management of the
electromagnetic spectrum used by the global positioning system;
and
(b) protect that spectrum from disroption and interference. . .
Sec. 104. Acquisition of space science data.

(a) Acquisition from commercial providers. - In order to satisfy the
scientific and educational requirements of the National Aeronautics and
Space Administration, and where practicable of other federal agencies and
scientific researchers, the Administrator shall to the maximum extent
possible acquire, where cost effective, space science data from a
commercial provider.

Sec. 105. Administration of c¢ommercial . space centers.

The Administrator shall administer the commercial space center program
in a coordinated manner from National Aeronautics and Space
Administration Headquarters in Washington, D.C.

TITLE 1I - REMOTE SENSING

Sec. 201, Land remote sensing policy act of 1992 amendments.
(a) Findings. - The Congress finds that - :
(1) a robust domestic united states industry in high resolutio
earth remote sensing is in the economic, employment, technological,
scientific, and national security interests of the United States;
(2) to secure its national interests the United States must
nurture a commercial remote sensing industry that leads the world;
(3) the federal Government must provide policy and regulations
that promote a stable business environment for that industry to
succeed and fulfill the national interest;
(4) it is the responsibility of the federal Government to create
domestic and international conditions favorable to the health and
growth of the United States commercial remote sensing industry;
(5) it is a fundamental goal of United States policy to support
and enhance United States industrial competitiveness in the field of
remote sensing, while at the same time protecting the national )
security concerns and international obligations of the United
States; and
(6) it s fundamental that the States be able to deploy and
utilize this technology in their land management responsibilities.
To date, very few States have the ability to do so without engaging
the academic institutions within their boundaries. In order to
develop a market for the commercial sector, the States must have the
capacity to fully utilize the techmology. . . .
Sec. 202. Acquisition of Earth Science Data,
(a) Acquisition. - For purposes of meeting government goals for mission to
planet earth, and in order to satisfy the scientific and educational
requirements of the National Aeronautics and Space Administration, and
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where appropriate of other federal agencies and scientific researchers, the
Administrator shall to the maximum extent possible acquire, where cost-
effective, space-based and airborne earth remote sensing data, services,
distribution, and applications from a commercial provider. . . .

TITLE III - FEDERAL ACQUISITION OF SPACE TRANSPORTATION SERVICES

Sec. 301, Requirement to procure commercial space
transportation services.

() In general. - Except as otherwise provided in this section, the
federal Government shall acquire space iransportation services from
United States commercial providers whenever such services are required in
the course of its activities. To the maximum extent practicable, the federal
Government shall plan missions to accommodate the space transportation
services capabilities of United States commercial providers. . . .

Sec. 304. Shuttle privatization.

(a) Policy and preparation. - The Admimstrator shall prepare for an
orderly transition from the federal operation, or federal management of
contracted operation, of space transportation systems to the federal
purchase of commercial space transportation services for all
nonemergency launch requirements, including human, cargo, and mixed
payloads. In those preparations, the Administrator shall take into
account the need for short-term economies, as well as the goal of
restoring the National Aeronautics and Space Administration's research
focus and its mandate to promote the fullest possible commercial use of
space. As part of those preparations, the Administrator shall plan for the
potential privatization of the space shuttle program. Such plan shall keep
safety and cost effectiveness as high priorities. Nothing in this section
shall prohibit the National Aeronautics and Space Administration from
studying, designing, developing, or funding upgrades or modifications
essential to the safe and economical operatlon of the space shuitle fleet.

(b) Feasibility study. . :
Sec. 306. National launch capability study,

(a) Findings. - Congress finds that -

(1) a robust satellite and launch industry in the United States
serves the interest of the United States by-
{(a) contributing to the economy of the United States,
(b) strengthening employment, technological, and scientific
interests of the United States; and
(c) serving the foreign policy and national security interests
of the United States. . . .

{b) Definiticns. . . .

{c) Report. . . .

(d) Recommendations.

LR ]
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INTERNATIONAL INSTITUTE OF SPACE LAW
OF THE INTERNATIONAL ASTRONAUTICAL FEDERATION
INSTITUT INTERNATIONAL DE DROIT SPATIAL
DE LA FEDERATION ASTRONAUTIQUE INTERNATIONALE _
3-5, RUE MARIQ NIKIS TéL 33-1-45.67.42.60
75015 PARIS - FRANCE Telefax 33-1-42.73.21.20

Case Concerning the Commercial Exploitation of the Moon
-- The Rover Games Project --

Nation of Freedom (Applicant) v. Nation of Bravatia (Respondent)

INTRODUCTION

The year is 2015. The International Civil Space Station has beem in
operation for 14 years. A fleet of single-stage-to-orbit ("SSTO") space launch
vehicles and space "tugs" service the Moon on a regular basis. The Lunar Port
Authority ("LPA"), an international regime established by governments pursuant
to Article 11.5 of the Moon Treaty (and which now numbers as its member states a
majority of the world's nations), is celebrating its tenth anniversary, its mission
being to govern the exploitation of the natural resources of the Moon. It is clear
that Lunar settlement is not far off. '

STATEMENT OF THE CASE

) The Applicant before the International Court of Justice (“the Court”) is
the Nation of Freedom (“Freedom”), a sovereign state, member of the United .
Nations (“UN"), and through its Ministry of Environment and Space, a f;)unding
member of LUNAVIRONMENT which is an international, non-governmental
organization established pursuant to a United Nations resolutien in 2001.
LUNAVIRONMENT is composed of 101 environmental agencies and non-profit
organizations worldwide. Its principal purpose is the preservation of the Lunar
environment. LUNAVIRONMENT and its member states have authorized Freedom to
represent the interests of the organization before the Court.

The Respondent is the equatorial Nation of Brava;ia (“Bravatia™), also a
sovereign state and a member of the United Nations but not a member of LPA or
LUNAVIRONMENT. Both Freedom and Bravatia are parties to the Outer Space
Treaty of 1967, the Rescue Agreement of 1968, the Liability Convention of 1972,
the Registration Convention of 1976 and the Moon Treaty of 1979 (hereinafter

referred to collectively as "the Space Treaties"). Bravatia had gained considerable
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notoriety in the world community in 1999 by registering ten positions on the
geostationary  orbital arc, along with associated fixed and mobile satellite
frequencies with the International Telecommunication Union ("ITU"), and
reselling its acquired rights soon thereafter for large sums of money.

~ Bravatia's most recent commercialization endeavor in outer space is the
development of a commercial amusement. venture wusing a large (5§ square
kilometer) venue on the Moon. In 2011 Bravatia organized under its municipal
laws a for-profit corporation, LUNABRAT, with majority ownership and control
vested in the Ministry of Finance of Bravatia and minority ownership held by
some fifty domestic and foreign private investors. The space activities of
LUNABRAT are also supervised by the Ministry of Environment and Space of
Bravatia which is represented on the board of directors of LUNABRAT.

LUNABRAT has deployed 2,000 small rover vehicles (each being roughly
one meter square by 60 centimeters in height) on the 5 square kilometer Lunar
venve, with an additional 8,000 vehicles planned for deploymept " within the next
24-months. Each rover is equipped with a SOLAR power lsource for mobility, a

small TV camera, a transmitter and receiver, and a low-power laser “gun®.
Movement of the rovers over the Moon's terrain and the aiming and firing of the
laser "guns" are controlled from small, easily-operated “controller” booths on
Earth. When the project is fully established there will be in excess of 100,000 of
these booths located worldwide in amusement parks, shopping malls and the like.
Com_munications between the booths on Earth and the Lunar rovers is via
communications earth stations Jlocated in various countries and a fixed
communications base station centrally located in the Lunar venue. {(In this w‘ay,
communications signals, such as commands to the rovers sent from booths on

Earth, are received by the Lunar base station and relayed to the appropriate

Lunar rover -vehicle, and vice versa.) A child or adult wishing to play the game of

"Rover Tag" sits at a controller and for set 10-minute periods “"drives” via the
communications links an assigned rover on a "search and shoot” mission across
the Lunar venue. The object of the game is to see how many other rovers the
player can find with its rover, target with its laser, and "zap" (that is, temporarily
immobilize) during the 10-minute period without, itself, being "zapped" by
another player's laser or actually immobilized by some natural Lunar object.
Depending on the player's score during a tem-minute session, the player may
earn one or more additional free 10-minnte sessions, assuming, of course, it has

not been immobilized. The current price of a game is USD 10 (EURO 10) per
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minute. The gross revenues of this activity so far have averaged USD 3 million per
week and are projected over the next ten years to average in excess of USD 12
million per day.

Being mindful of the negative publicity which resulted following its 1999
commercial exploitation of rights on the geostationary arc, Bravatia has made a
concerted effort to obtain international acceptance of its Luonar amusement project.
For more than five years, Bravatia sought international approval for its activities
from the LPA, but to no avail. Then in 2012, Bravatia applied to the Artemis
Developmeat Organization ("ADO") for a license to operate the rovers and
ancillary communications equipment at the Lunar venue. ADOis an international
inter-governmental organization established pursuant to treaty in 2011 and
headquartered in the State of Alpha. Its member states total nearly "a majority of
the member states of the United Nations, although ADOis not an agency of the
United Nations. ADO was established to control and regulate space vehicles
operating within 1000 kms of the surface of the Moon and to license and regulate
vehicular traffic on the surface of the Moon. Both Freedom and Bravatia deposited
their instruments of accession to the ADO treaty in 2011. ADO has declared its
acceptance of the rights and obligations under the Rescue Agreement, the Liability
Convention, the Registration Convention and the Moon Treaty. _

The establishment of an organization such as ADO had initially been
suggested at an internatiomal ‘“citizens" conmvention held in. the State of Alpha
during October - November 2008. Citizens from émajority of nations, including
Freedom and Bravatia, attended the convention as participants, and many
internatiéna] organizations, including the UN, sent observers. The persons" on the
Governing Council and in the Executive Body of ADO consist of a broad
international mix of engineers, architects, environmentalists and scientists
possessing professional credentials in disciplines relevant to the planning. and
conducting of activities in outer space and on the Moon. Some of these persons
are nationals of either Freedom or Bravatia.

Sixteen months after submitting its application to ADQO, Bravatia
successfully completed the required licensing procedures involving such matters
as planning, engineering standards, environmental compliances, and legal and
financial qualifications in accordance with ADO procedures and regulations, and
its project was approved and licensed by ADOQ subject to two principal conditions,

which Bravatia unequivocally accepted:
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1. Fifty percent‘ of all profits derived from the rover games are to be
contributed to the LPA for the "Apollo 17 Site". This site, occcupying 1,000 kms® on
the surface of the Moon, is to be developed and operated by the LPA using
mineral-mining and oxygen-generating equipment so that free gases and
minerals eventually can be produced, refined, and stored at the site for the use of
future Lunar settlers and generations of mankind. This activity will be managed
for all peoples, as an interplanetary free “"gas station.”

2. When the 5 km? Lunar rover venue has been compacted by the lunar
rovers so as to render that venue unsuitable for the rover games, Bravatia's
license will reveri to ADO for redevelopment as a lunar spaceport settlement and
"dust-free" indusirial park. In return, ADQ will license Bravatia the use of another,
perhaps larger, venue on the Moon for the continuation of the rover games.

Freedom and LUNAVIRONMENT vigorously opposed, within the organs of
ADO and elsewhere, Bravatia's rover games project. In particular, Freedom sought
unsuccessfully to persuade a majority of its fellow member states represented in
ADO's Governing Council to reject Bravatia's applicatibn ‘on the basis that
Bravatia's proposed Lunar rover games would be inconsistent with international
law as set forth in the Space Treaties. Moreover, Freedom contends that LPA, not
ADQ, is the only body competent undef international law to lHcense an activity on
the Moon such as the rover games project. Having failed within ADO to stop the
project, Freedom resorted to electronically jamming, intermittently, all signals
between Bravatia's Lunar base station and the Lunar rovers. As intended, the
jamming seriously interfered with the rover games therecby causing a precipitous
drop in customer interest and revenues. It has also placed the 2000 depioyed
rovers in physical peril since the jammed signals also include system telemetry
and command signals between the rovers and the base station. Consequently, the
rover on-board systems (e.g., power and thermal systems) can no longer be
continuously monitored and controlled as is absolutely necessary for their
maintenance in the harsh Lunar environment.

Attempts 'through diplomatic channels to settle this matter proved
unsuccessful. However, in an attempt to deflect increasing international
opposition to the jamming of Bravatia's signals, Freedom signaled that it was
prepared to institute proceedings against Bravatia in the International Court of
Justice. Through the good offices of the Foreign Ministry of Alpha, Freedom and

Bravatia agreed to the terms of a compromis with four submissions ({set forth,
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infra) for adjudication by the Court and agreed to be bound by the judgment of
the Court.

Applicant contends that the Lunar rover games are environmenta]ly'
unacceptable since they would disturb the Lunar surface, scatter manmade debris,
and unnaturally disturb the lunar regolith. In addition, Applicant contends that
the perception of the Moon as a peaceful, unspoiled celestial environment will be
seriously diminished for mankind by pictures of rovers carrying out their "search-
and-shoot” missions for_ the leisure of people financially able to engage in such
amusement. Applicant asserts that mankind has a protected interest in preserving
the peaceful environment of the Moon for future generations, as reflected in the
provisions of the Quter Space Treaty and the Moon Treaty, and that LPA is the
only authority competent under international law to act on an application for a
proposed commercial use of the Moon. Therefore, in response to Bravatia's
proceeding .with its rover project without first obtaining approval of that project
from LPA, Applicant contends that it has acted in a manner not inconsistent with ‘
the provisions of the Space Treaties in jamming Bravatia's Lunar signals,
regardless of any damage this may cause to Bravatia. _

Respondent, on the other hand, contends that under international law as
reflected in tﬁe Space Treaties, the Moon is free and available for exploration and
use by the parties thereto and that Bravatia is fully within its rights having fully
disclosed its intentions and obtained the necessary authorizations from ADO, the
international body charged with licensing and regulating vehicular traffic on the
surface of the moon. Bravatia contends that LPA's scope of legal and regulatory
competence is confined, in the words of its constitutive agreement, to "governance
of the exploitation of the natural resources of the Moon as such exploitation
becomes feasible” and therefore does not encompass the rover games project since
neither Bravatia nor LUNABRAT will be engaged in the expleitation of such
resources. Furthermore, Bravatia agreed to the license conditions specified by ADO
from which substantial economic benefits will inure to the benefit of mankind’s
future exploration and use of the Moon. Respondent further contends that it has
suffered, and continues to suffer, extensive economic harm as a resuit of the
unlawful actions of Freedom in jamming all communications between the rovers
and the base station on the Moon, and seeks relief from the Court.

ISSUES
The following four issues are reserved for briefing and argument to the

Court under the agreed compromis. There are no issues of jurisdiction or
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standing, and briefs and arguments with regard to the issue of remedies are to be
confined solely to legal principles and not specuiate as to monetary amounts.

1. Which international obligations do the Space Treaties impose on states
parties to such treaties to refrain from causing environmental damage to the
Lunar surface? '

2. To the extent the Court establishes such obligations under the first
issue, what would be the legal consequence wunder international law of Bravatia
having obtained the approval from ADO, instead of LPA, to conduct its commercial
rover activities? 7

3. Are the actions of Preedom in jamming the Lunar communications in
the manner desctibed in violation of its international obligations as a party to the
Space Treaties?

- 4. To the extent the Court establishes the existence of international
obligations under the third issue, to what remedies (if any) is Bravatia entitled
under international law?

* ¥ %

SUMMARY OF THE MEMOCRIAL FOR THE APPLICANT
James Summers and Mirkka Mykkinen

Winners of the “JOURNAL OF SPACE LAW” Award for the Best
Memorial : '

The memorial requested provisional measures based on the argument
that the jamming conducted by Frecedom was preventing the operation of the
Rover Games. Bravatia argued that such action was prima facie incompatible  with
the provisions of the Space Treaties. Bravatia then sought to undermine any legal
justification for the jamming with two lines of jurisprudence. Firstly, citing the
US/France Air Services Agreement Arbitration, Bravatia claimed that the jamming
could not be justified as a counter-measure as the dispute was before a judicial
body. The second line of argument was following from the Electricity Co. of Sofia
and Bulgaria that the jamming was aggravating the dispute. However following
the ICYs recent decision in the Case Concerning the Vienna Convention on
Consular Relations, this secoﬁd line of argument was used subsidiarily, The
memorial established as its basis the freedom of use of outer space. It cited that
the principle was provided in the Outer Space and Moon Treaties and also in

customary law and that it has been recognized as jus cogens by some authors.
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Bravatia's main problem in the case was perceived to be onme of image:
that it was damaging the lunar environment for profit. Therefore the memorial
sought to highlight that Bravatia was very conscious of the value of the
environment, This was done by citing, in an objective way, the provisions and
principles relevant to the preservation of the lunar environment and then
explaining how Bravatia was complying with them..

The memorial examined the prohibition of "harmful contamination” in
-Arnticle IX of the Outer Space Treaty and "adverse changes" in Article 7 of the
Moon Treaty. It sought to establish the criteria by which these standards should
be measured with the statement of UNCOPUOS that activities were not prohibited
but that disruption should be minimised. The memorial also cited general
provisions of international environmental law including the duty to respect the
environment in areas beyond national jurisdiction contained in the Stockholm
and Rio Declarations.

The memorial divided Bravatiz's compliance with these provisions into
three sections: the Rover Games site, the lunar spaéeport and a future -Rover
Games site. Firstly, the memorial argued that Bravatia has followed the
precautionary principle of the Rio Declaration by only starting the games once
they had been approved by the environmentalists of the ADO. The ADO, it was
emphaéised, was a serious international organisation with- a membership of just
under half the world's nations,

Secondly, the memorial claimed ‘that the Rover Games would not cause
harmful contamination as debris from the games would not react with the lunar
surface and couid be collected and removed. Thirdly, the memorial rcéognised
that the Rover Games would compress the regolith. However it argued that all
lunar surface activities have that effect and the scale of the disruption was small.
It further argued that if this disruption were to be considered unacceptable then
it would be hard to conceive of the establishment of manned bases or exploitation
of natwral resources.it was further stated that the lonar spaceport would help to
minimise the disruption of landings of the surface of the moon and that any
future Rover Games site would be strictly regulated.

On peaceful use, the memorial argued that as the Rover Games were non-
military, they complied with the definition of "peaceful" in the Space Treaties,

The memorial then sought to establish the competence of the ADQO over
the LPA in the regulation of the games. Bravatia claimed that the CHM was strictly

restricted to the exploitation of the natural resources of the moon, and that under '
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Articie 8 of the Moon Treaty, the placement of vehicles on the surface of the moon
was considered to be use. This then raised the issue of why Bravatia applied first
to the LPA. Tt was argued that even though the mandate of the LPA was restricted
to the exploitation of natural resources, through implied powers, it could expand
its mandate to regulate other activities. However it was stressed that since the
establishment of the ADO, and by lex posterior, the LPA's mandate was now
restricted.

On the issue of non-appropriation, the memorial cited Article 11(3) of the
Mcon Treaty which provides that the placing of vehicies on the surface of tl'.le,
moon does not constitute an appropriation. It was further argued that the
agreement beiween the ADO and Bravatia was only to facilitate international co-
operation rather than to claim property rights.

The memorial then asserted that by jamming the Rover Games, Freedom
was in violation of its treatf obligations. Firstly, it has frustrated the activities of
the ADC in a way contrai'y to its obligations under the ADO Convention. Secondly,
Freedom was in breach of an obligétion not to cause harmful interference
contained in Article IX of the Outer Space Treaty and Article 15 of the Moon
Treaty. Thirdly, Freedom had failed to request consultations with Bravatia and
this was also in violation of the same articles of the Space Treaties. Fourthly, as
Freedom knew its actions would cause potential danger to Bravatia's rovers, its
actions were a hostile act, contrary to Article 3 of the Moon Treaty.

Having established Freedom's responsibility, the memorial then sought to
prevent a successful defence of counter-measures. This was done in two ways:
firstly that there was no breach to remedy, and secondly that the counter-
measures were disproportionate. There are no guidelines as to what is
proportionate, s0 the memorial extrapolated from cases, principally the US/France
Air  Services. Agreement  Arbitration, possible criteria for determining
proportionality. The criteria used were that; Freedom could have resolved the
situation through the dispute settlement procedures of the Space Treaties, the
lack of equivalence with the alleged breach, the danger of escalating the dispute
‘and that the counter-measures will affect third parties.

Finally, the wmemorial dealt with the issue of remedies available to
Bravatia. The remedies requested were a declaratory judgement, satisféction: an
apology from Freedom and an undertaking not to repeat similar action, and

financial compensation,
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