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REPORT OF THE THIRD UNITED NATIONS
CONFERENCE ON THE EXPLORATION AND PEACEFUL
USES OF OUTER SPACE* '

XI. Conclusions and proposals of the Workshop on
Space Law in the Twenty-first Century, organized by
the International Institute of Space Law’

A. Introduction

1. The Workshop on Space Law in twenty-first Century, organized by
the International Institute of Space Law, noted that the Treaty on
Principles Governing the Activities of States in the Exploration and Use of
Outer Space, including the Moon and Other Celestial Bodies, (General
Assembly resolution 2222 (XXI), annex, of 19 December 1966) and other
international instruments built uwpon it had been successful in answering
the challenge to create a legal framework for exploration and peaceful uses
of outer space and had thereby preserved the space environment for the
benefit of humankind. However, the present significant changes in space
activitiecs had given rise to a need for further developing that framework,
while protecting what the international community had gained. '

2. The Workshop also mnoted that the Legal Subcommitice of the
Committee on the Peaceful Uses of Outer Space, as a vehicle for law-making
within the United Nations, was currently in a unique position to take up
issues related to space law in an exploratory way. Those issues could be
dealt with by the Legal Subcommitiee in a flexible manner, subject to
decision by the Committee and the General Assembly on the sequence in
which they should be included in the agenda of the Subcommittee.

3. The Workshop proposed the recommendations listed below.

+ UN Doc. A/CONF.184/6
* UN Doc. A/CONF.184/C.1/L.12.
i 87
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Conclusions and propesals

4, The rapid expansion of private activities in and related to outer space
requires examination of many aspects of existing space law, in particular:

(a) With respect to space application services, which give rise to
responsibility, liability and jurisdiction issues not currently covered by
space law;

(b) The impact of commercialization and privatization of space
activities on the public service aspects of such services;

(c) Intellectual property rights and technology transfer issues that
may require special treatment for global uniformity in practice;

(d) The protection of investors’ rights as regards space objects and
space artefacts, which may require totally new approaches in order for it
to be effective and enforceable;

(e} The nationality of spacecraft;

(f) The protection of the environment, where private entities are
currently not held directly accountable.

It is recommended that a new paragraph 319 bis be added to the draft
report of the Third United Nations Conference on the Exploration and
Peaceful Uses of Outer Space (A/CONF. 184/3 and Corr, 1 and 2) as follows:

“319 bis. Member States of the United Nations should initiate discussion of
and seek solutions to emerging legal problems of relevance and should, in
particular recognize the need to consider the expanding role of private
enterprise when making new laws, With regard to the protection of the
environment, the establishment of launch standards and environmental
impact assessments should be examined. Specialized agencies should
consider drafting standards and recommended- practices as well as models
for partnerships involving public and private enterprises in their
respective sectors of space activity. The concept of ‘public service' and its
various manifestations should be developed further, paying particular
attention to the global public interest and to the needs of developing
countries. The principles of fair trade should be strengthened. Attention
should also be paid to the various aspects of the issues of liability and
security of ownership in order to arrive at a coherent global framework.
The international organizations concerned should make arrangements for
effective and focused joint forums.”
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5. The use of outer space is expanding and many of the resources
(orbits, frequencies, access to ground infrastructure etc.}) have turned out
to be limited. Consequently, such resources should be dealt with by means
of coherent frameworks for global resource management. The global public
interest in this field can be safeguarded primarily by public institutions.
There is currently a need for coordination in this area. It is recommended
that a new paragraph 319 fer be added to the draft report as follows:

“319 ten Member States of the United Nations should consider possible
coordinating frameworks for space-related global resource management.
This work should focus on the needs, the potential conflicts, the natural
limits, the values, the costs and the growing privatization of space
- activities. International organizations involved in space activities should
seek coordination at an early stage. There is a need to have at least a code
of conduct concerning space debris. To this end, previous work in this area
should be taken into account with a view to identifying possible models.
The Legal Subcommititee of the Committee on the Peaceful Uses of Outer
Space, together with its Scientific and Technical Subcommittee, should
discuss the topic without delay. The development of a legal regime for
low-Earth orbits (LEOs) should be considered, taking into account recent
changes in the ITU convention concerning the status of LEOs as limited
natural resources. The issue of security of ownership regarding spacecraft
should be addressed promptly, for example, by means of an international
inventory linked to the Register of space objects maintained by the
Secretary-General of the United Nations. The General Assembly should
encourage Member States to adhere to the Convention on Registration of
Objects Launched into Outer Space (Assembly resolution 3235 (XXIX),
annex, of 12 November 1974). In the context of the role of international
organizations, the issue of consumer rights should be dealt with. The
General Assembly, through the Committee on the Peaceful Uses of Outer
Space and/or through special meetings for this purpose, should consider
soon how best to coordinate the burgeoning demands on global resources
generated by expanding space activities, both governmental and
non-governmental.”

6. The ongoing development of space activities requires the resolution of
a growing number of issues. Space activities are increasingly - being
affected by the expanding body of international economic law, which is
blurring the boundaries between public and private law and generating
more reliance on recommended standards and practices. In this
environment, it is important 1o have appropriate dispute settlement
mechanisms for giving effect to the principles of outer space law in a
flexible and timely manner. It is recommended that a new paragraph 319
quater be added to the draft report as follows:
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“319 gquarer. The General Assembly should consider the development of
effective mechanisms for the settlement of disputes arising in relation to
space commercialization. Those mechanisms should take inte account
existing arbitration rules used in international practice for dispute
settlement.”

7. The expanding growth in areas such as commercial remote sensing
services, commercial -complexity, the effect on international cooperation
and scientific and industrial applications of services necessitates
consideration of appropriate regulations. National restrictions on access to
data are emerging. It is recommended that a new paragraph 32 bis be added
to the draft report as follows: '

“321 bis. The Legal Subcommittee of the Committee on the Peaceful Uses of
Outer Space should initiate the drafting of a treaty covering remote sensing
from outer space on the basis of the Principles Relating to Remote Sensing
of the Earth from Outer Space (General Assembly resolution 41/65, annex,
of 3 December 1986), taking into particular account the expanding growth
in commercial remote sensing - services and preserving the principle of
non-discriminatory access to data.”

8. Many emerging issmes are influenced by rapid advances in space
science and technology. Space law should be based upon a solid foundation
of scientific and technological facts to ensure effective legal formulation.
Interaction among scientific and legal experts will strengthen the
relevance of space law. It is recommended that a new paragraph 321 fer be
added to the draft report as follows; ’

“321 ten The Legal Subcommittee and the Scientific and Technical
Subcommittee should in general meet at the same time so that there can be
more inferaction involving the work of those two bodies.”

9. One of the most challenging new developments in Space activities
concerns expanding global navigation satellite services. It is recommended
that a new paragraph 175 bis be added to the draft report as follows:

“175 bis. The recommendations set forth in paragraphs ([319 bis, 319 ter,
319 guater, 321 bis and 321 ter] below should apply, where relevant, to
GNSS.”

C. Final remark
10. The proceedings of the Workshop on Space Law in the Twenty-first

Century should be referred to for clarification of the above-mentioned
issues and recommendations.
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XV. Conclusions and proposals of the Workshop on
Space Debris®®

1. The objective of the Workshop on Space Debris was to inform
participants of the current status of the knowledge and the extent of the
space debris problem, applied space debris mitigation measures and
activities related to space debris by professional societies, the
Inter-Agency Space Debris Coordination Committee and the Scientific and
Technical Subcommittee of the Committee on the Peaceful Uses of Outer
Space.

2. Presentations were given on the following aspects of the space debris
problem:

{a) The complete technical spectrum of the space debris issue,
including measurements, modeling, mitigation (active and passive
protective measures and debris preventative and reduction measures), the
effects of the particulate environment on space systems, hazards in space
and on the ground, and risk analysis;

(b) Space debris mitigation measures currently in use by space
agencies and space operators; :

(c) Activities related to space debris involving space agencies and the
Inter-Agency Space Debris Coordination Committee, including the
definition of space debris mitigation guidelines and standards;

(d) Activities related to space debris involving professional
organizations (the International Academy of Astronautics, the Committee
on Space Resecarch and the International Astronautical Federation) and
their recommendations;

(e) Deliberations of the Scientific and Technical Subcommittee on
space debris. 3. The Workshop participants strongly supported the work
being done by the United Nations, the Inter-Agency Space Debris
Coordination Committee, the International

Academy of Astronautics and others to develop guidelines designed to
minimize the creation of new debris objects.

4. In particular, it was recommended that:

** UN Doc. A/CONF. 184/C. I/L. 16.
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(a) The United Nations should continue its work on space debris;

(b} Debris minimization measures should be applied uniformly and
consistently by the entire international space-faring community;

(c) Studies should be continued on future possible solutions to reduce
the population of on-orbit debris.

5. The Workshop concluded with a round-table discussion on the theme
“Future directions of space debris research”. In the discussion, the issue
of the Legal Subcommittee of the Committee on the Peaceful Uses of Quter
Space considering space debris was addressed

6. It was noted that the current techmical knowledge on space debris had
been summarized in the technical report on space debris (A/AC.105/720)
of the Scientific and Technical Subcommittee, which was fully supported
by the International Academy of Astronautics.

XVII. Conclusions and proposals of the Workshop on
Intellectual Property Rights in Space™*”

1. The results of the discussions held by the participants of the Work-
shop on Intellectual Property Rights in Space may be summarized as
follows:

{a) It was recognized that significant changes and developments in
space activities gave rise to new issues, such as those relating to
intellectual property rights;

(b) It was realized that the protection of intellectual property rights
played an essential role in the development and transfer of space
technology under current political and economic conditions, which had
resulted in a shift in the focus of space activities towards a greater
emphasis on commercial opportunities and the potential benefits of
privatization, as described in paragraphs 283, 317 and 321 of the draft
report of the Third United Nations Conference on the Exploration and
Peaceful Uses of Outer Space (UNISPACE III}) (A/CONF.184/3 and Corr.l
and 2);

(c) It was noted that effective and appropriate protection of
intellectual property rights should encourage and facilitate the transfer of
technology to developing countries;

**+* N Doc. A/CONF.I 84/C. I/L. 18.
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(d) It was recognized that the increasing number of international
cooperative  programmes in outer space required the continued
harmonization of international intellectual property standards and
legislation;

(e) It was noted that the subject of commercial aspects of space
activities, including property rights, was discussed for possible inclusion
as an item on the agenda of the Legal Subcommittee of the Committee on the
Peaceful Uses of Outer Space, as described in paragraph 321 of the draft
report of UNISPACE IIL

2. The participants of the Workshop recommended the following action to
address the common challenges:

(a) More attention should be paid to the protection of intellectual
property rights, in view of the dramatic growth in the commercialization
and privatization of space-related activities. However, the protection and
enforcement of intellectual property rights should be considered together
with the international legal principles developed by the United Nations in
the form of treaties and declarations, such as those relating to the
principle of non-appropriation of outer space; .

(b} The feasibility of harmonizing internationai intellectyal property
standards and legislation relating to intellectual property rights in outer
space should be further explored with a view to enhancing international
coordination and cooperation at the level of both the State and the private
sector. In particular, the possible need for rules or principles covering
issues such as the following could be examined and clarified: applicability
of national legislation in outer space; ownership and use of intellectual
property rights developed in space activities; and contract and licensing
rules; _

(c) Steps should be taken to increase awareness of the importance of
protecting intellectual property rights as a means of promoting the
transfer of technology, or providing developing countries with reasonable
access to data, and of fostering spin-off benefits. All States should provide
appropriate  protection of intellectual  property rights involving
space-related technology, while encouraging and facilitating the free tlow
of basic science information;

{d) Educational activities concerning inteliectual property rights in
reiation to outer space activities should be encouraged; '

(e) The United MNations, through the Committee on the Peaceful Uses of
QOuter Space and its Legal Subcommittee, should investigate ways to
enhance understanding of the issues outlined above. In view of the highly
technical aspects of intellectual - property rights, the involvement of other
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intergovernmental organizations, in particular, the World Intellectual
Property Organization, would be highly desirable.

MANFRED LACHS SPACE LAW MOOT COURT
COMPETITION 1999*

Case Concerning The Mor-Toaler Sea-Launch Project (Brezonec vs.
Mastodonia)

Statement of Facts

A private consortinm, the “"Mor-Toaler Company” (hereinafter
"Mor-Toaler"), was created in 1992 to launch spacecraft from the sea. It is
incorporated under the Law of Crocodilia, an island which is a dependent
territory of Mastodenia. Mor-Toaler is owned by several investors, but
there is no majority sharcholder'. )

In 1997, Mor-Toaler had a self-propelled semi-submersible North
Sea oil-drilling platform converted into a launch platform. This conversion -
was done by the Norwegian company Renrek, a well-known ship builder and
minority shareholder in Mor-Toealer. The platform, named “Freya", was
registered in and now flies the flag of Freedonia.- A number of Western
European governmental reports have criticized Freedonia for its failure to
meet the requirements of the International Maritime Organization both as
to safety matters, and as to the gualifications of officers on board its
vessels. The "Assembly and Control Ship" (ACS) from which command
functions ~are performed is the "Nemo", which is also registered in
Freedonia.

-Mor-Toaler launches are conducted as follows, The first and second
stages of the launch vehicle are purchased from the country of Oristan, a
former part of the USSR. Stages-to-Go, a company incorporated in the nation
of Diamondia, provides the third stage. Other elements for the final
assembly are bought on the international industrial market. The various
launch components are brought together in San Francisco, and loaded on the

* Statement of Facts reproduced here with AIAA  permission. For full texts,

including the award-winning Memorial, please see the Amsterdam Colloquium in
42 Proc. CoLLoQ. L. OuTeRr SPACE (AIAA, 2000).

1 The shareholders include: a Mastodonian company, MastodInvest (20%);
the "Société Internationale d'Activités Spatiales” (SIAS) (25%); the British
"Outward Bound Company" (OBC) (20%); the "Company for Space Activities”
(CSA, a Russian company) (15%); a Norwegian company, "Renrek" (10%); and the
Order of Sicily (08), an organization with charitable purposes and limited
international personality, legally akin to the Order of Malta or the Knights of St
John, which has its headquarters in Sicily (5%). The balance of the sharcholding
is held by minor investors in the USA and Europe.
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Nemo before the Nemo proceeds into international waters. Assembly of the
launch vehicle is carried out on board the Nemo while in transit to the
launch location. Mor-Toaler launches occur near the equator, in an area
protected from poor weather. This launch site is in the Exclusive Economic
Zone of the nation Brezonec, which has been properly proclaimed in
accordance with the 1982 Convention on.the Law of the Sea,

The Nemo provides accommeodation for up to 300 crew members, as
well as for representatives of the customers for a particular launch, and
'Very Important Persons' from other potential customers. On-board
services include medical, dining, recreation and entertainment facilities.

On board the Nemo, the launch vehicle "Lega" is assembled and the
payload is integrated with it. The launch vehicle with payload aboard is
then passed from the Nemo to Freya, in a condition ready to launch. The
Nemo then sails to a safe distance and acts as the launch command centre,
using radio links. During the launch phase, ail personnel are removed from
the Freya platform and every operation is controlled from the command
ship.

The first launch by Mor-Toaler occurred in January 1998. The
payload on the first launch was a satellite named "Loki". It was designed to
be used as part of a Global Maritime Safety and Communications System. At
launch, Loki belonged to "Zeon", a company incorporated in the USA and
the satellite itself was registered on the US Space Registry. Loki was to
provide Command, Navigation and Surveillance, Air Traffic Management
(CNS/ATM) services for the International Civil Aviation Organization for
the use of aircraft in the Atlantic Ocean region. ' '

The launch of Loki was successful. After the launch and almost
three months of use without problem, Loki was sold to MastodSpace on
April 1, 1998. MastodSpace is incorporated under the law of Mastodonia,
The USA was informed of the sale. On April 8 1998, notification was
drafted to transfer Loki to the Mastodonian Space Registry, but this notice
had not yet been transmitted to that Registry when, on April 15, 1998, an
explosion occurred in the third stage of the vehicle which had placed Loki
in orbit and much debris was created.

From telemetry and radar data it is clear that on April 16, 1998,
one large piece of the third stage of the launcher collided with Brezosat, a
telecommunications satellite. Brezosat was part of an eight-satellite low-
earth-orbit  satellite telecommunication constellation operated by a
Brezonec company, Brezoncom, which is 51% state-owned. Brezosat ceased
to function as a result of the collision, Before the collision, the Brezoncom
system had already been having problems. A number of its satellites had
failed due to faulty manufacturing processes in Brezonec. Further, because
of a series of launch accidents the satellites held in reserve for
replacement of failing satellites in the Brezoncom system had already been
used, and the whole system was considered generally unreliable. As a
resuft of the collision, many customers of the Brezoncom System cancelled
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their contracts. A conservative estimate is that the loss of contracted
business for Brezoncom amounts to US$90 million. In addition, Brezonec
itself is now paying some US$50 million a year to foreign satellite systems
to provide the services it otherwise would have carried on the Brezoncom
system. Brezonec is highly dependent upon its Brezoncom satellite system
for its internal and external telecommunication needs.

No public inquiry into the possible cause of the accident has been
conducted, but a team formed by insurance companies inveolved has
determined that the explosion likely occurred because the fuel tanks of the
third stage of the launch vehicle had not been fully and properly emptied
(vented) once Loki had been inserted into its orbit. Neither the law of
Mastodonia, nor the terms under which it registers space objects, mention
such a procedure. The venting of fuel tanks, however, is an industry
standard and the licensing requirements of most other lawnching states
require venting in order to avoid such occurrences,

On April 29, 1998, Loki itself suddenly stopped transmissions.
Space surveillance systems have established that it also was hit by debris
from the exploded stage three of its launch vehicle. As a result, the
accuracy of the regional CNS/ATM system has been greatly diminished and
an accident happened to an aircraft relying on the system. The aircraft was
owned by Brezonec-Air. It was on a flight from Brezonec-City to Gravascar,
a well-known place of pilgrimage in Mastodonia, It crashed with 200 people
on board. Most of the passengers were Brezonec citizens. 'Also among the
dead were seven young executives from Oil-Croc, a major privatized oil
company incorporated in Crocodilia. Three of these were British, and two
Danish. Brezonec-Air, which is wholly owned by the Brezonec government,
recently acceded to the International Air Transport Association sponsored
revision to the Warsaw Convention system, and therefore faces large claims
in respect of these deaths. The current sum claimed in respect of the
deaths amounts o US8$250 million, and the aircraft itself cost U8$17
million. It has been determined that the accident was wholly attributable
to the failure of Loki.

Following these events, Brezonec requested full compensation from
Mastodonia which it held responsible for the damage. An exchange of
letters between the Parties concerning the claims, and attempts to settle
the matter though diplomatic channels as called for by the Liability
Convention failed. Neither Party has requested the establishment of a
Claims Commission under the Liability Convention. To resolve the matter,
the Parties have agreed to refer the case to the International Court of
Justice (ICJ). Brezonec seeks reparation from Mastodonia for the damage
caused by the space debris to the Brezosat telecommunication satellite, and
for the crash of the Brezonec-Air aircraft. Both Brezonec and Mastodonia
have ratified the Outer Space Treaty, the Agreement on Rescue and Return
of Astronauts, the Liability Convention, the Registration Convention and
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the Moon Agreement. Both are members of the International Civil Aviation
Organization and the International Telecommunication Union.

Issues

The ICJ has determined that any questions of quantum - the amount
of the claims - shall be deferred until after the Court decides the liability
issues. Briefs and argumeni should not speculate as to quantum.
Furthermore, students should not elaborate on the Warsaw System but
assume that the amount of damages with respect to the victims of the
crashed aircraft is settled.

The following issues are reserved for briefing and argument to the
Court under the agreed compromis. There are no issues of jurisdiction or
standing, and briefs and arguments with regard to the issues or remedies
are to be confined solely to legal principle.

1. Whether Mastodonia is liable under international law for:

a) the damage to the Brezosat satellite,

by the loss of business contracts on the Brezoncom system, and

¢) costs incurred by Brezonec to procure replacement services on
other satellite systems.

2. Whether Mastodonia is liable under international law for:

a) the loss of the Brezonec-Air aircraft, and

b) all or some of the damages which Brezomec-Air may be required
to pay under the contractual revision to the Warsaw system of damages in
air transport.

Summary of Arguments in Memorial of the Applicant
by
Irene Aupetit and Mickael Torrado
University of Paris XI
Winners of the “Journal of Space Law” Award for the Best
Memorial

The case presently in front of the International Court of Justice is neither
an unigque case nor a fiction. It is based on events and facts fully
foreseeable. Rockets’ upper stages represent 16% of the objects polluting
space. The risks of explosion due to non-venting of the upper stage
propellants are evident for all cautious operators. The situation 1is
particularly critical in Low Earth Orbit, which was Brezosat's orbit.

The dangers linked to the negligence of launching States, polluting
Outer Space and Earth's orbits, are important enough for the United
Nations to raise the question. The attitude of the launching States is in
contradiction with the co-operation principle which must prevail in the
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use of Outer Space. In the present case, the liability regime for damages
caused by space objects is provided by two international conventions: The
Outer Space Treaty and The Liability Convention; since both treaties are in
force between Mastodonia and Brezonec they are bound by it and must
perform the obligation in good faith. When delivering its judgement, the
court has not only to remember the co-operation principle which is at the
base of Space Law but also offer a safe legal framework for States willing to
develop satellite networks in Low Earth Orbit to make benefits for Earth.

Argument no.l: Mastodonia is liable under international law for the damage
to the Brezosat Satellite:
I. The collision is a case of liability according to international space law
A. The third stage of Lega is a space object, so the international
liability regime is applicable
1. An interpretation in accordance with the principle of the most
evident solution
2. A solution in conformity with the interpretation according to the
"effet utile" principle
B. Even if the Court decides that the third stage (of Lega) is a space
debris, the international liability regime is still applicable
II. Mastodonia’s status makes it accountable
A. Mastodonia is the main (only) launching State
1. Brezonec is not a launching State
a} Brezonec is not a State which launches
b) Brezonec did not procure the launching
¢} The launching. did not occur from Brezonec’s
territory
d) Brezonec’s facilities have not been used in the
launching
2. Mastodonia is a launching State
a) Mastodonia is a State which launches
b) Mastodonia procured the launching
¢) Mastodonia’s facilities have been used in the
launching
B. Mastodonia is an "appropriate State"
III. Mastodonia has committed a fault
A. Mastodonia (through MastodSpace) violated the specific
obligation of passivation
B. Mastodonia violated the general obligation of due diligence

Argument no. 2 and 3: Mastodonia is liable under international law for the
loss of business contracts on the Brezocom system, and costs incurred by
Brezonec to procure replacement services on other satellite systems.
1. Mastodonia has to compensate for the loss of business contract

A. The nature of the damage is a direct loss of profit
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B. Even if the loss of contract is an indirect damage it still is
recoverable
II. Mastodonia is liable for the cost of replacement of service

Argument no, 4: Mastodonia is liable in regard to loss of Brezonec-Air
aircraft.
I. Mastodonia is accountable under the Liability Convention
A, The damage due to the loss of the signal is covered by the
. Liability Convention
1. The signal as a "space object" is within the scope of the
Liability Convention :
2. The signal as a space service is included in the scope of
the Liability Convention
B. Mastodonia is the launching State
1. Loki belongs to Mastodonia
2. The piece of Lega which collided Loki belongs to
Mastodonia
C. The damage is proximate
II. Mastodonia is liable as segment provider under International General
Law
A. According to general rules
B. The ICAO norms

Argument no, 5: Mastodonia is required to pay for all damages.

I. The contractual revision of the Warsaw System applies
II. Mastedonia is at least liable under the Warsaw System
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