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1) The National Remote Sensing and Space Law Center, es-
tablished at the University of Mississippi in 2000, This center
addresses the legal aspects of emerging remote sensing, geo-
graphical information systems, and related geospatial informa-
tion technologies. It is an internationally recognized research,
advisory, and training resource. The Center hosts visiting
scholars, publishes the Journal of Space Law, and has pub-
lished a number of major books on space remote sensing and
related issues. It also sponsors a wide variety of activities in-
cluding live webecasts, workshops like A Legal Assistants’
Guide to Legal Applications of Geospatial Information and the
1st International Conference on the State of Remote Sensing
Law.

2y In 1951, McGill University established the Institute of Air
& Space Law (IASL) in Montreal, Canada, to provide graduate
legal education for students from around the world. In the en-
suing half century, IASL has educated some 800 students from
120 countries. The McGill Institute’s missions include: to help

" educate the next generation of air and space lawyers to serve
the needs of the air and space community worldwide; to pub-
lish interdisciplinary research valuable to governmental and
multinational ingtitutions, the airline and aerospace indus-
tries, and the legal profession; and to create a thriving intellee-
tual environment and professional global network for faculty,
students, graduates, and experts in the related fields.

3) The Leiden University International Institute of Air and
Space Law, founded in Holland in 1986, is also a leading in-
ternational academic research and teaching institute, special-
izing in legal and policy issues regarding aviation and space.
Its objective is to contribute to the development of aviation and
space law and related policy by conducting and promoting re-
search and teaching at the graduate and post-graduate levels.
The relevance and topicality of its work is guaranteed by an
extensive exchange of information with the air transpert and
space industries. The Institute possesses a modern library and
organizes courses and conferences on all aspects of aviation
and space law and policy. The Leiden Institute forms an inte-
gral part of the Faculty of Law of Leiden University. It cooper-
ates with the Leiden University School of Management and
many other academic institutions, both within the University
and outside. The Institute maintains close contacts with re-
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lated national and international organizations in Europe and
beyond, both private and public.

4) The Indonesian Center for Air and Space Law (ECASL) was
set up in Bandung in December 1988 to conduct and promote
research and teaching in the fields of air and space law; to en-
hance interdisciplinary cooperation between universities, gov-
ernmental agencies, and private entities dealing with air and
space law affairs; and to provide educational and research ser-
vices and facilities for the development of air and space activi-
ties at national, regional and international level. The ICASL
sponsors and engages in education and training, research on
air and space law affairs, seminars, workshops, symposiums,
and conferences, produces publications and maintaing a li-
brary. Finally,

5) The main objective of the European Centre for Space Law
(ECSL) is to build up and spread, within Europe and else-
where, an understanding of the legal framework relevant to
space activities, ECSL does this by fostering the exchange of
information among interested stakeholders and by helping to
improve and promote the teaching of space law. Its aim is to
provide updated information on Europe’s contribution to space
activities beyond Europe, and therefore to enhance the Euro-
pean position in the field of space law practice, teaching and
publications. The ECSL, which is housed at offices of the
European Space Agency in Paris, maintains general and spe-
cific relevant bibliographies, a survey of space law teaching in
Europe and educational support tools, and a general repository
and record for relevant events and documents of the European
Space Agency and the European Union.

WRITING THE BRIEF

When writing begins, make an outline using the “agreed is-
sues.” Topically outline the arguments you intend to elaborate
on each issue. Develop arguments targeted at the “agreed is-
sues,” with appropriate support. Judges will be looking for the
evidence of knowledge of the law and understanding of its appli-
cability to the case, proper and articulate analysis, the extent
and use of the research conducted, clarity, organization, gram-
mar, style and persuasiveness. In fact, one can go to the web
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sites of the competitions and find the scoring factors used to
evaluate the written briefs.

While these factors may differ slightly in wording in the dif-
ferent competitions, they are essentially the same. Persuasive-
ness and original thought might well be embraced in considera-
tion of proper and articulate analysis, clarity, and organization.
Can you present well formed, articulate and convincing argu-
ments on the agreed issues? Your arguments must all be based
on clear evidence of knowledge of the facts and the applicable
law.

Jessup scoring factors: Lachs scoring factors:
Knowledge of facts & law Knowledge of facts & law
Proper & articulate analysis Proper & articulate analysis
Extent and use of research Use of authorities & extent of

research
Clarity & organization Clarity & organization
Correct format and citation " Logic & reasoning
Grammar & style Grammar & style
Persuasiveness

Evidence of original thought

Be sure to cite and quote the primary sources containing
the applicable law. Briefly declare how this law applies to the
case at issue. Use secondary and tertiary sources to reinforce
your arguments. Do not rely on single source commentators.
Search until you find several qualified commentators to support
your desired position. The more support you show, the more
convincing you will be. Judges are favorably impressed by re-
search, but only when it is gainfully applied. A student editor’s
comment in a law journal or a single judge’s dissenting opinion
should not be considered “authority’ for a position. When writ-
ing, always seek brevity and clarity. Short, declarative sen-
tences are clear. Long, convoluted sentences, with several sub-
ordinate clauses, are rarely helpful.
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Consider carefully the weighting of the scoring factors in
your competition. Recognize where the principal scoring effort
will be directed by the judges. Read your rules carefully. Fol-
low the format required. Do not try to reinvent the table of con-
tents, Conclude your brief with recommended decisions by the
Court on the agreed issues. I am continually amazed that stu-
dents want to bring in issues not listed, because they think they
are important. That is not the kind of “original thinking” judges
will be looking for. _ '

About twenty percent of the briefs I have graded over the
past ten years contain rather embarrassing spelling and gram-
matical errors. There is no excuse for misspelling. Run a spell
check! For grammar, ask another student to review and cri-
tique your writing. You are not sacrificing your authorship of
your work by asking someone to critique it. It is important that
you write it, not the reviewer.

CONCLUDING THOUGHTS

Many of the foregoing thoughts may appear to be self evi-
dent. Based on my experience as a judge of briefs for more than
ten years, I am convinced that this paper may be a valuable
contribution to the effort of some who have not heard these
points before. They may have been exposed to many of them,
but they may not have heard them. Whether judges are consid-
ering the written briefs or the oral presentations, they will be
most impressed by a well demonstrated effort to conduct exten-
sive research. This is an effort requiring several tens of hours.
It cannot be done effectively in a weekend.

If you decide to enter one of these competitions, I applaud
your effort and dedication. It is not an easy thing to maintain
studies in law school and work on a competition requiring writ-
ten briefs and oral presentations, but it can be enormously edu-
cational and fun. Just remember: a job worth doing is worth
doing well.



BOOK REVIEW

MAKING SPACE HAPPEN: PRIVATE SPACE
VENTURES AND THE VISIONARIES
BEHIND THEM

By Pgula Berinstein,
Published by Plexus Publishing, Inc. (2001)

Reviewed by Diane Howard

Almost ebullient in tone, Ms. Paula Berinstein’s book tells
the story of the individuals working to “make space happen” as
well as how they propose to do it. This approach, though it can
be hard to follow, effectively communicates the spirit of today’s
space industry to the reader.

Ms. Berinstein formats her book into twenty chapters, an
epilogue, and 5 appendices. She includes a cast of characters, a .
glossary, a useable index, and sprinkles the text with sidebars
that supplement the surrounding text with ancillary, but perti-
nent, facts and figures. Each chapter addresses either an issue
related to a commercial effort to utilize or travel to outer space,
or to a personality involved in the same. Ms. Berinstein ends
each chapter with her concisely labeled opinion. The book

’ Diane Howard is.a staff attorney at the Fourth District Court of Appeal in Flor-
ida. She participated in the United Nations/Brazil Workshop on Space Law in Novem-
ber 2004; lobbied the U.S. Congress on national space law issues with the ProSpace
organization in March 2004, and attended the Institute of Air and Space Law, McGill
University, Montreal, Quebec during the summer of 2003.
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makes no effort at high-mindedness or objectivity, and always
remains accessible to the lay person.

From the preface forward, Ms. Berinstein makes no secret
of her fascination with space and her belief that private efforts
will prevail. She states that her book purposely does not in-
clude discussion of NASA, nor does it only deal with efforts to
commercialize space. Instead, she concentrates on the “under-
dog”, believing these intrepid individuals have a better chance
of getting people into space and utilizing the resources found in
space back here on Earth. As she succinctly declares, her mis-
sion is to “inform and astonish”, and she expresses the thought
that it is her status as an outsider that affords her the latitude
necessary to write this book.

Rather than base the book upon dry issues, this author in-
stead focuses on the individuals themselves. Moreover, instead
of merely stringing together a series of chapters on different

approaches to privatizing space, she relies upon the words of
these space visionaries, both through interviews and emails. As
a result, the book is somewhat choppy in tone. Still, once the
reader gets accustomed to the change in perspective from the
interviewee to the interviewer and back, this format works to
display the personalities of the people involved. The book defi-
nitely bears the imprint of Ms. Berinstein’s style while convey-
ing the enthusiasm and attitudes of her subjects.

She begins by discussing the various reasons for human ex-
pansion into space. These justifications range from ensuring
human survival, through an argument that space utilization
will enable us to survive our rapidly depleting resources, to a
conviction that it is “manifest destiny” to explore space in search

- of other life and other habitats. Along the way she includes
such esoteric rationales as recreation and the “search for
beauty”.

Tourism emerges as the strongest contender in the arena of
potential privatization endeavors. The first five chapters (of
twenty) discourse upon the possibility of getting people in space
for some good, old-fashioned fun. Beginning with Tom Rogers,
the “granddaddy of space tourism in the United States”, the au-
thor first gives us the man’s resume, and then moves into Mr.
Rogers’ story in his own words. He tells us about his days with
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the Department of Defense and how he first became convinced
that space tourism was a viable use of outer space technology.
A participant in the space program after Apollo but before Chal-
lenger, Mr. Rogers discusses his personal observations of gov-
ernmental involvement hindering progress in space. Part of Mr.
Rogers’ contribution to the privatizing space movement is a sur-
vey about the viability of space tourism conducted with NASA in
the late nineties. This study represented the first time that
NASA treated the subject with any credibility, Further, the
study marked a joint project between NASA and Mr. Rogers’
private organization, the Space Transportation Association.
The study, like other market surveys exploring the subject, in-
dicated that there is a sizeable segment of consumers willing to
go up in space for fun. However, the size of the segment varies
from study to study, and the studies don’t factor in the enor-
mous complications involved in spending time in space. In fact,
chapter Three is devoted to discussion of such pedestrian chal-
lenges as showering in space, cooking in space, and properly
disposing of human waste in space. Further, there are psycho-
logical ramifications in space travel not faced in travel on earth.
Air rage occurs on short, intra-Earth hops but emergency land-
ings are feasible. Dealing with recalcitrant passengers or pas-
sengers who cannot handle the prolonged confinement when the
vehicle is weeks from landing is a recurring concern.

To bring home the logistics of placing ordinary civilians in
space, either orbiting in zero gravity hotels or living in habitats
with either no gravity or simulated gravity, Ms. Berinstein then
turns her attention to a psychologist named Harvey Wichman. °
Dr. Wichman’s involvement in space runs to design of showers
for the space station, and training programs for crew members.
He submits that training and screening of potential space pas-
senger/tourists will prove to be the keys to success. He further
postulates that design of facilities will be a crucial factor in ac-
complishing successful tourism ventures. Dr. Wichman sug-
gests that health issues, physiological and psychological, hold
the greatest risk. Ms. Berinstein chooses to temper some of the
logistical nightmares with her opinion that people will be so
hyped up to get into space that they will risk comfort and well-
being to get there. As long as people are properly informed of
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the risks, she feels that the excitement of getting there will
outweigh the potential downside.

Ms. Berinstein tells us that, as a matter of fact, the chance
to enjoy space as a tourist already exists, and for decidedly less
than the millions spent by first space tourist, Dennis Tito. En- .
ter Space Adventures, an American company using Russian fa-
cilities and technology to fly civilians to the edge of space on a
MIG-25 for the view and also offering zero gravity flights, each
for under $13,000 (a flight to the edge of space carries a price
tag of $12,600, while a zero gravity flight comes in at a mere
$5,400). Though the author concedes that this sounds pricey,
and the cost does not come close to the proposed price tag for a
week in space. The problem revolves around money, How much
do people spend on vacations? How much can they spend on a
space vacation? And without volume, how does a private com-
pany, driven by the bottom line, keep the costs down to an ac-
cessible price for consumers?

Further, we are told that the problem of money appears to
be the major obstacle in developing the next generation of vehi-
cles to get us into space. Money, and also the time value of
money — it takes a long time to see a return on investment in
space, and that assumes that there will be a return someday.
Not only does transport need to be cost effective, it must also be
safe. Now we are talking about testing the craft — test flights
and certification. This can take a long time, particularly since
conversation about getting out into space often involves conver- .
sation about alternative propulsion systems.

We are next introduced to Peter Diamandis. In an effort to
pump up enough excitement to circumvent the almost crushing -
weight of the obstacles (cost, time, government certification),
Mr. Diamandis modeled a competition on the aviation contests
that abounded in the early twentieth century and called it the
X-Prize. At the time Ms. Berinstein’s book was published the X-
Prize was only an offer. At the time of this writing, the X-Prize
had become the Ansari X-Prize and was handily won by Burt
Rutan and Paul Allen’s team, SpaceShipOne. The potentials
that this accomplishment made possible created excitement that
spilled over into all international communities, both civilian and
aerospace.



2005] BOOK REVIEW 463 .

Diamandis believes that healthy competition between
teams from different countries is the way to go. After all, wasn’t
it competition between the U.S. and the U.S.S.R. that originally
fueled the race to space? The competition offered a $10 million
dollar prize to the first team that designed a private space vehi-
cle that could successfully launch three people to a sub-orbital
altitude of 100 km on two consecutive flights within two weeks.
Teams had to be privately financed. The competition raised the
funds for the prize through private donations, a credit card,
sponsorships, a sweepstakes, and selling the book and film
rights.

Former astronaut Buzz Aldrin and his partner Ron Jones
offer another approach to making space travel accessible to the
masses. These two think that the X-Prize focus on small trans-
port vehicles is missing the mark. They want transport big, like
buses, capable of carrying eighty to 100 tourists at a time. Fur-
ther, they want to re-work already existing NASA technology,
sort of like re-inventing the wheel, into reusable rockets. Actu-
ally, their ideas come across as a somewhat practical application
of what already exists. Part of what makes present space flight
{Shuttle) so very expensive is the fact that it is expendable.
Once used, the rocket is done. Aldrin and Jones propose that
existing rockets be used as boosters, and that transport be ap-
proached as a sort of modular system that can evolve into other
uses as our space involvement develops. They are big fans of
public-private partnerships and see these as the only practica-
ble means of getting unstuck from the rut that holds space
travel trapped.

Once the vehicle exists, where will it take people? Some en-
thusiasts want to go to Mars, some will accept the Moon, others
are content to orbit in space “cruise ships”. Berinstein intro-
duces us to a number of people who, in turn, introduce their
version of the next, best thing in space. Some of these versions
do not factor in human transport. There are marketing compa-
nies like Applied Space Resources, headed by Denise Norris.
Berinstein appears somewhat fascinated with Norris, a com-
puter programmer turned entrepreneur. Norris’ efforts lie in
the realm of robotics — using interactive technology to allow pay-
ing customers to scoop their own Moon dirt, later to receive it
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via FedEx or the like — and marketing these space applications
to the consumer. Norris embodies the spirit of the private space
community. She is a hearty libertarian and an Ayn Rand devo-
tee; the fact that she employs an ethicist certainly has positive
impact upon Berinstein’s view of her.

Finally, two thirds of the way through the book, Berinstein
tackles the tougher issues, most notably, legislation. Domestic
law requires an inter-agency licensing process. That means
that an application to launch moves from one overloaded desk to
another, subject to more than one set of specifications and ap-
provals, Here lies a source of frustration for many. Property
rights in space are also a huge grey area. The Treaty on Princi-
ples Governing the Activities of States in the Exploration and
Use of Quter Space, including the Moon and other Celestial
Bodies (hereinafter Quter Space Treaty) clearly articulates that
no State can appropriate space or anything in it. Berinstein is
not trying to solve any problems here. She introduces us to
Alan Wasser, who has his own theories about this big gap in
international space law, and though she allows him to make his
case, she keeps the book light. She gives her own reasonably
developed opinion and she ties ownership to actual human pres-
ence in space; for her, it is not enough to simply send out a
probe to identify and catalog.

The “financial issue” is a constant theme. Cost overruns,
cost shortages, cost justification, all factor into the challenge of
making space accessible. Research and development cost a lot.
Where will the money come from? Ms. Berinstein tells us that
traditional venture capital does not appear to be an option be-
cause of the time lapse between money spent and money re-
captured and the tremendous uncertainty regarding markets
and return of investment. She, and others in the industry, seem
to be hoping for a fairy godparent to come along, get bitten by
the space bug, and wave a magic checkbook. Perhaps a Bill
Gates or a Warren Buffet will step up to the plate. This is
called “Angel Funding”, and though it may seem a tad unrealis-
tic, it remains indicative of the incredible, unbuoyed optimism
in the space community. As a point of fact, one such dot.com
success story, Jim Benson of SpaceDev, did start his company
with a windfall from the software industry. Paul Allen’s in-
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volvement in the Ansari X-Prize certainly adds credence to this
mode of funding.

Insurance costs money, also, and insurance becomes very
necessary. In order to satisfy the national requirements for
launch certification, applicants must show financial responsibil-
ity as per the Outer Space Treaty, the Convention on Interna-
tional Liability for Damage Caused by Space Objects, and the
Convention on Registration of Objects Launched into Outer
Space. State members are responsible for all parties involved in
space, whether public or private. Money is important on both
sides of the equation — research and design and also funding
and risk allocation. Ms. Berinstein almost dismisses these con-
cerns with a flippant toss, stating that insurance is “an incredi-
bly boring subject”. Maybe so, but it is a necessary subject,
made more so because of the international treaties that we rati-
fied many years ago. Perhaps her prioritizing of subject matter
flows from tactical choice. Her goal may be to inflame the
reader with such passion for space that the barriers just crum-
ble from grass roots pressure. She doesn’t even address the
regulatory climate until the appendices of the book.

Ms. Berinstein begins her book by stating that she only
wants to inform her readers. She does not offer hard science or
political agendas or strategies to navigate through the existing
international and domestic law relevant to her issue. This book
can only be viewed as an introduction to the idea of a privatized
space industry, and that introduction is appropriate only for
those with little to- no background in either space or law. It
reads like a pep talk. It can be difficult to follow, but then so
can conversations. And that is basically what this book remains
-~ a series of conversations and press releases. Although a good
read, it causes some frustration at the paucity of real life prac-
tical solution-oriented information. However, the book defi-
nitely engages, and the zeal of both the interviewer and the in-
terviewed infect the reader with the space bug. Read this book
and one is ready to either sign up for the next flight, invest
some money, or at the very least, participate in some interactive
exploration ala Denise Norris. It will leave you wanting more.
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